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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M)

BILASIPARA.

     Misc. 81 OF 2019

                                             U/S 125 Cr.P.C.

SMTI MARJINA KHATUN.….………..……….………………………..FIRST PARTY.

      -Versus-

MD. SAHADAT ALI.........……….……………..…......................SECOND PARTY.

PRESENT: - SMTI JUMA SINHA, AJS 

Sub-Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the FIRST PARTY:-SRI SHANTI UDDIN SHEIKH, Ld. Counsel.

FOR the Second Party:-SRI AMIYA KR. NATH, Ld. Counsel.

                

EVIDENCE recorded on:-11.10.19 & 16.11.19.

ARGUMENT heard on:-27.11.19

JUDGMENT delivered on:–07.12.19.

                                           J   U   D   G   M   E   N   T

1.     THIS MISC. CASE arose out of a Petition u/s 125 Cr.P.C filed by Smti

Marjina  Khatun  Khatun  against  Second  Party  Sri  Sahadat  Ali  claiming

monthly  maintenance  @ Rs.10,000/-  for  herself  and  Rs.7,000/-  for  her

child.

2. FIRST PARTY’S STORY as unfolded by the Misc. Petition is that on

27.11.16  she  married  Second  Party  but  after  marriage  Second  Party

started torturing her which she tolerated and during her conjugal life she

became pregnant. About 1 ½ yrs back when she was pregnant Second
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Party  assaulted  her  demanding  dowry  and  drove  her  out  from  her

matrimonial  home whereby she took shelter at her parent’s house and

there she gave birth to a female child. 

Second  Party  neither  enquired  about  them  nor  provided  any

maintenance despite being in sound health. Second Party has 8/10 bigha

landed  property  and  does  many  business,  out  of  which  he  earns

Rs.50,000/- monthly. Hence, this petition u/s 125 Cr.P.C.

3. SECOND PARTY contested the case by filing Written Statement

where he denied all the allegations leveled by the First Party except the

marriage.  His  version  is  that  First  Party  is  an  intelligent  lady  and she

always avoided the peaceful conjugal life and maximum time of conjugal

life were spent by her in her parent’s house without any reason. About

one and half years back one day First Party herself on her own willingness

left his house when she was an in advanced stage of her pregnancy and

later on she gave birth to a child. First Party did not allow him to visit the

house of her father nor allowed him to see his child. But in spite of several

objections he from time to time gave clothes, and other baby foods and

medicine. He even supplied all maintenance to the First Party at the infant

stage of his child.

First Party several times fled away from his house stating that she is

not  willing  to  lead  conjugal  life  which  she  stated  even  before  village

meeting.

He is a day labor having not landed property or business. Therefore,

he prayed for dismissing the petition.

4. On perusal of evidence on record following points are framed for

determination:-

                                      

                                   POINTS FOR DETERMINATION

5. Whether  First  Party  is  the  wife  of  Second Party  and her

child belongs to Second Party?
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6. Whether  First  Party  refused  to  live  with  Second  Party

without any sufficient cause?

7. Whether Second Party having sufficient means neglected or

refused to maintain First Party and her daughter who are unable

to maintain them?

8. Both parties examined their witnesses. Heard Ld. Counsels of both

sides and perused evidence on record. My decisions with reasons on the

above framed points are as follows:

         DISCUSSION, DECISIONS AND REASONS THEREOF

    POINT NO. 5:-

9. The foremost requirement u/s 125 Cr.P.C is that the petitioner must

be either wife or child or parent of the Second Party. In this regard Second

Party in his Written Statement as well as in his evidence as DW1 admitted

that First Party is his wife and his child is with First Party and as facts

admitted need not be proved this point stands decided in favour of the

First Party.

                                                  POINT NO. 6:-

10. As regards cause of living separately, First Party as  PW1 deposed

that on 27-11-2016 she married 2nd Party socially. She had conjugal life for

14/ 15 months. After marriage her husband and his family members used

to torture her for no reason. When she was two months pregnant she was

sent to maternal house but no one came to take her back. When she was

7 months pregnant she went with her relatives to her matrimonial house

but 2nd party and his family members assaulted them and drove them out.

In cross-examination she mainly denied that she went to maternal house

for her delivery and did not return thereafter and that  meeting was held

but she refused to return.

Second Party  as  DW1 deposed that  on  27.11.16 he  married  1st

party and had conjugal life for one and half  years.  When his wife was
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pregnant she went to her maternal house. 1st Party fled away twice after 3

/ 4 months of marriage. Meeting was held and his wife was taken back

home. His brother-in-law came and took his wife when she was pregnant

but she did not return despite their attempt to bring her back. DW2 and

DW3 deposed that after 1st Party left there was village meeting where

First  Party  did  not  appear.  Nothing  material  stated  in  their  cross-

examination. 

From the above evidence it is found that as per Second Party, his

wife was taken to her maternal house when she was pregnant but she did

not return thereafter despite his attempts. He also deposed that after 3 /4

months of marriage First Party fled away twice and was taken back after

meeting but none of his witnesses corroborated him as regards any such

act by First Party or any such meeting after which First Party was taken

back. On the other hand the version of First Party that she was tortured by

her in-laws and then sent to her maternal house during pregnancy and

was not allowed to enter her matrimonial house when she came there,

appears more convincing, for why a lady will leave her happy married life,

more so when she is at her advanced stage of pregnancy.  

Hence this point is also decided in favour of First Party.

               POINT NO. 7 

11. In this regard First Party supporting her pleading deposed as PW1

that   Second  Party  did  not  enquire  about  her  and  did  not  pay

maintenance. That he has business and is an athlete. He also has landed

property  and  earns  about  Rs.  50,000/-  monthly.  Nothing  material  is

brought out in her cross-examination. 

Second Party deposed as DW1 that he gave maintenance and other

articles to First Party and his child. First party has no income. He sometime

works as day labor and sometime cultivates. He has no land. He has no

capacity to provide separate maintenance. In cross-examination he stated

that he is physically fit. He is marathon runner. He denied the fact that he

gets financial help from government as marathon runner. They reside on
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khas land. DW2 deposed that Second Party has no work. He sees Second

Party  practicing  running.  In  cross-examination  he  stated  that  Second

Party's  family  has  small  portion  of  land.  DW3 who is  relative of  DW1

deposed that Second Party has no work and his father has 3 bigha land. In

cross-examination he stated that Second Party has other cultivated land

near river but same has been washed away.

From the above evidence it is found that admittedly First Party has

no income of her own. Further, though Second Party claimed that he paid

maintenance  and  gave  other  articles  to  First  Party  but  same  lacks

corroboration. Furthermore, though there is difference among the parties

regarding source and level of income of Second Party but the fact that he

is an able bodied person having physical capacity to earn remained intact,

making him liable to maintain his wife and child. Hence this point is also

decided in favour of First Party.

12. After  considering  the  financial  condition  of  both  sides,  ever

increasing price index of  essential  commodities,  the requirements of  a

single  woman and a  growing girl,  the Second Party  is  directed to pay

monthly maintenance @ Rs. 2500/- to the First Party and @ Rs.1500/- to

his  daughter  from  the  date  of  this  order.  Furnish  a  free  copy  of  this

judgment and order to the First Party forthwith.

Judgment is given under my hand and seal on this the 7th day of

December, 2019.

 

                                                                        (SMTI JUMA SINHA)

                                                                       SDJM(M), Bilasipara.
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APPENDIX

1  st   Party Witness:-

PW1:-Smti Morjina Khatun

1  st   Party Exhibits:-

Nil

2  nd   Party Witnesses :-

DW.1:- Sri Sahadat Ali

DW.2:- Sri Johir Uddin

DW.3:- Sri Rojor Ali

2  nd   Party Exhibits:-

Nil

                                                                        (SMTI JUMA SINHA)

                                                                        SDJM(M), Bilasipara.
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